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By Order To Show Cause filed March 21, 1989, |1CS Cybernetics,
Inc. ("Debtor") has requested, pending the resolution of an
adversary proceeding it comenced the sanme day against Lefac
International, S. A ("LISA"), an order prelimnarily enjoining
LISA from disposing of sale or |ease proceeds from certain
enunerated |BM conputer equipnment to a location outside of the
continental United States pursuant to Bankruptcy Rule ("Bankr.R ")
7065. In the alternative, the Debtor seeks an order of attachnent
of those proceeds pursuant to Bankr.R 7064 and Article 62 of the
New York G vil Practice Law and Rules (MKinney 1980) ("NYCPLR').
After an evidentiary hearing was conducted in Uica, New York on
April 7, 1989, the Court reserved decision and provided the
parties with the opportunity to submt nenoranda of |aw.

For the reasons set forth below, the Court denies in part and

grants in part the Debtor's application.

FACTS

On or about Novenber 25, 1987, the Debtor as Seller, 1CS
Cybernetics AG ("ICS-AG') as Quarantor and LISA entered into an
agreenment entitled Purchase Agreenent. See Plaintiff's Exhibit 1.
LI SA allegedly paid the Debtor $5.7 mllion in consideration of
the assignnment of a certain |ease - Equipnent Schedule 6 executed
in Septenber 1987 under a Master Lease between the Debtor as
| essor and G ba-CGeigy Corporation as |essee and generating forty-
ei ght paynents of $140,000.00 per nmonth until Septenber 30, 1991 -

and the conveyance of title in the used |BM conputer equipnent
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conprising the |ease. 1 d. The contract price was reached by
adding the sum of the present value of the forty-eight |ease
paynents, calculated at a discount rate of ten and one-half
percent, and an agreed "residual value" of the equipnent set at
$279,722.00, which |ICS-AG agreed to guarantee and adjust if
necessary. |d. at [5.01.

The Debtor and | CS-AG al so agreed, inter alia, to indemify LISA
"against all obligations, liabilities, costs and expenses" ari sing
at any time in connection with the agreenent, the |ease or the
equi prent . See id. at [7.03. | CS-AG additionally possessed a
purchase option during the |lease term which was subject to G ba-
Geigy's purchase option and separate from its obligation to
purchase the equipnment at the agreed "residual value" at the end
of the |lease term See id. at [6.01. The Purchase Agreenent
described LISA as "a corporation organi zed under the laws of the
Duchy of Luxenbourg with offices at 41, Avenue de la Gare, Centre
Mercure L-2011 Luxenbourg" and provided for it to receive fromthe
Debtor a "transaction fee" of .125 percent of the contract price
upon the signing of the Purchase Agreenent. See id. at p.1 &
07.01. The Purchase Agreenent was governed by New York law.  See
id. at [7.02.

The Debtor filed for relief under Chapter 11 of the Bankruptcy
Code, 11 U.S.C A 00101-1330 (West 1979 & Supp. 1989) ("Code"), on

March 31, 1988. On March 21, 1989, as indicated, it filed an
adversary proceeding namng LISA as defendant to determ ne the

ownership rights to the |IBM conputer equipnment subject to the
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al  eged Purchase Agreenent and the G ba-Ceigy lease, as well as
t he assignment of that |ease.’

Reduced to its essentials, the Debtor clains that the
Purchase Agreenment was really a disguised financing transaction
and since LISA never perfected its interest in the equipnent or
the | ease stream by possession or filing as required under Article
9 of the NY. Uniform Commercial Code (MKinney 1964 & Supp. 1989)
("NYUCC'), the Debtor is entitled to all |ease paynents from G ba-
Geigy fromthe ninety-day period prior to its filing and any sale
noni es generated by a sale of the equi pnent. On April 5, 1989
LI SA served a notice of a notion to dismss the conplaint, which
it also styled as seeking sunmmary judgnment pursuant to Bankr.R
7012 and Federal Rule of Cvil Procedure ("Fed. R Gv.P.") 12(b),
on the Debtor, the Commttee and the United States Trustee. Its
position is that the Purchase Agreenent constituted a non-recourse
sale governed by Article 2 of the NYUCC and, in any event, if
Article 9 controlled, it was perfected through constructive
possessi on of the equi pmrent and actual possession of the necessary
chattel paper. This notion, along with cross-notions for sunmary
judgnment by the Debtor and the Oficial Conmttee of Ceditors
Hol di ng Unsecured dains for ICS Cybernetics, Inc. ("Commttee"),

was submtted for decision on May 16, 1989 after oral argunent on

1

By notice of cross-notion filed April 6, 1989 and nade

returnable at the April 7, 1989 hearing, the Conmttee noved to
intervene as a party plaintiff pursuant to Bankr.R 7024. The
Court granted the notion upon the consents of the Debtor and LISA

and an Oder was entered April 24, 1989.

ICS-AG allegedly a Swiss corporation, has neither been

served nor appeared in the instant notion nor does it appear

the caption of the adversary proceeding within which the instant

contested matter is being nade.



April 25, 1989.

In an affirmation by its counsel, the Debtor states that a
prelimnary injunction or an attachnent is necessary to prevent
LI SA from di sposi ng of the assets obtained by the sale or |ease of
t he equi prent or | ease stream under the Purchase Agreenent because
LISAis in the process of liquidating its assets. The affirmation
further declares that LISA is the subsidiary of a foreign banking
corporation, Christiana Bank, neither are authorized to do
business in New York, and "that it is unclear whether Christiana
Bank has sufficient assets to cover any potential judgnent of LISA

[or] whether those assets would be available to satisfy any
potential judgrment of LISA " Affirmation of Mary Lannon Fangi o,
Esg. para. 8 (Mar. 20, 1989) ("Fangio Affirmation").

The Debtor states that LISA contacted counsel for its Commttee
by letter to ascertain if the Debtor had any interest in the
equi pment or |ease stream because LISA intended to sell both as
part of its liquidation. It maintains that it has no objection to
LISA's sale or collection of the | ease stream or equi pnent as |ong
as the nonies collected wll not nove beyond the Court's
jurisdiction. The Debtor clains that it wll be irreparably
harmed if the nonies are unavailable to satisfy a judgnent in its
favor in the wunderlying adversary proceeding because of LISA' s
['i qui dati on.

In a responding affidavit, LISA contends that the transaction
between it and the Debtor was a good-faith, arns-length purchase
for value of title to the I1BM equipnment and that it is entitled to

the | ease paynments w thout restraint, noting its filing of U C C
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financing statenments with the Secretary of State of the State of
New York and the County derk of Wstchester County, the site of
the equipnrent, for notice and informational purposes. See
Plaintiff's Exhibit 3 (Affidavit of Lawence Rutkowski, EsqQ.
("Rut kowski ") In Support O Defendant's Cross-Mtion To Dismss
And For Summary Judgrment And In Qpposition To Plaintiff's Mtion
For a Prelimnary Injunction (Apr. 5, 1989)).

Rut kowski states upon information and belief that "LISA is a
whol Iy owned subsidiary of Christiana Bank of Luxenbourg, S A"
whi ch has chosen to gradually assunme LISA' s operations. Id. at
paras. 11-12. He al so declares upon information and belief that
Christiana Bank of Luxenbourg, S. A ("CBL") is a wholly owned
subsidiary of Christiana Bank og Kreditcasse ("CBK') which has a
branch office in New York Gty and is authorized to do business in
New York State. 1d.

LISA clains that no provisional renedy is necessary since the
Debtor is only seeking nonetary relief and cannot establish
irreparable harm and due to LISA's status as an indirect wholly
owned subsidiary of CBK, which maintains an office and is |icensed
to do business in New York State.

At the hearing on April 7, 1989, the Debtor called by subpoena
Rut kowski as its sole wtness and LISA conducted a cross-
exam nation in defense. LISA also stipulated for the record that
it was in the process of |iquidating.

The parties stipulated into evidence three exhibits: 1) copies
of two UCC-1 statenents bearing illegible, but apparently

county and secretary of state filing stanps which identified G ba-
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Ceigy as Debtor, ICS as secured party and LI SA as assi gnee, signed
Novenber 25, 1987 by Gba-CGCeigy and the Debtor, and bearing
notation of "only intended to nmake the lease a matter of public
record,” and referencing an Annex A attached enunerating nanmes and
addresses of parties, |ocation of equipnment and specific equi pnent
covered by the filing, as Defendant's Exhibit A 2) copies of
Master Agreenment of Lease between the Debtor and G ba-CGeigy,
Equi pnent Schedule No. 6, Annex 1 (Description of Equipnent),
Annex 11 (Casualty Values), Annex Ill (Termnation and Casualty
Val ues), Annex |1V (Purchase Price and Rental Paynment Fornula),
Annex V (Purchase Option), Equipnent Acceptance Form Purchase
Agreenent, Schedule A, Notice of Assignments and Lessee's
Acknowl edgenent, Bill of Sal e, collectively identified as
Plaintiff's Exhibit 1; and 3) copy of Rutkowski's Affidavit, as
Plaintiff's Exhibit 3.

The Notice of Assignnents and Lessee's Acknow edgenent was
addressed to C ba-CGeigy by the Debtor and instructed G ba-Ceigy to
remt all rents and any other anounts payable under the Schedul e,
other than New York State sales and use tax, directly to LISA
t hrough a check nmade payable to "Christiana Bank Luxenmbourg S. A.,
Account  #100552- 20230, Favor  of Lefac International S A,
Reference: 1.C. S." through the Paying and Receiving Departnent at
the Northern Trust International Banking Corp., Suite 3941, 1
Wrld Trade Center, New York, New York 10048.

Rut kowski testified that to his know edge LISA did not rmaintain
offices in New York and that it was a wholly owned subsidiary of

CBL where it now nmaintained its offices. He also stated that
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HIl, Betts & Nash was counsel to CBL and CBK, and that he

understood CBK to directly or indirectly own 100 percent of the
stock of CBL and that it did maintain an office in New York.

Rut kowski recalled drafting the Purchase Agreenent for LISA and

its acquisition of equipnment which did occur. He expl ai ned that

whil e the agreenent was non-recourse, the indemity provision in

07.03 provided LISA with limted recourse against the Debtor who

was to pay for the preparation of the agreement and any costs of
defending the title should it turn out to be defective. He was
aware that the paynents were to be made to CBK' s account with
Northern Trust of New York for the further account of LI SA

Rut kowski stated that he had contacted the Commttee to obtain

their consent to avoid disputes. When questioned about the
transaction fee in [7.01, Rutkowski stated that in his practice

there were no points, only transaction fees and that in this case
it was paid by the Debtor. He also testified that to his
knowl edge the equipnment had not been sold nor were there any
exi sting sal e agreenents.

On cross-exam nation, Rutkowski testified that he prepared the
two U CC-1 financing statenents, which were filed in Wstchester
County and with the Secretary of New York State, wth the
intention of putting the world on notice that the owner of the
equi prent was LISA and not G ba-Geigy. He also stated that he
i ntended the Purchase Agreenment to be a non-recourse sale where
the seller had no long term liability, as distinguished from a
financing transaction, and that the Debtor had no long term

agreenment here.
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Rut kowski stated that he knew the Debtor's offices were in
Onondaga County but that he did not file anything in that county,
although he did cause a search to be nade subsequent to the
execution of the Purchase Agreenment which resulted in not finding
the equipnent in Schedule 6 on any filings. He stated that his
client took possession of an "original" of Schedul e 6.

In a menorandum of |aw subm tted subsequent to the hearing, the
Debtor stated that the Purchase Agreenent, as drafted by LISA's
counsel , contained six specific indicia of a financing arrangenent
and, at best, reflected an attenpt to reap the inconsistent
benefits of both a loan and an absolute sale. It also noted
Rut kowski's restrictive reading of the Purchase Agreenent's
indemmity provision, which is plainly in contradiction of that
clause's broad |anguage and one of the substantial |inchpins of
its argunment that the parties did not intend a sale.

Wil e conceding that LISA held a perfected security interest in
the equipnment |ocated in Wstchester County, Debtor mai nt ai ns
that its interest in the | ease streamwas chattel paper and, under

NYUCC [19- 105(1) (b) and 9-305, required possession of all relevant

docunents evidencing a nonetary obligation and security interest
in specific goods, regardless of whether a sale or financing
transaction occurred.? Since LISA admtted holding only an
original of the Schedule 6 and not an original of the Master
Lease, and did not file financing statenments in Onondaga County

pursuant to NYUCC 9-401(c), the Debtor maintains that its interest

z The Debtor acknow edged the assistance of the Commttee

on the issue of the perfection by possession of chattel paper.
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in the | ease streamis unperfected.

The Debtor stated that it has net the standard of proving the
necessity for a prelimnary injunction and notes that the
irreparable harmlies in the record s absence of Christiana Bank's
l[iability on any judgment Debtor would obtain against LISA since
Rut kowski ~was unable to clarify LISA's relationship wth
Christiana Bank because of the attorney-client privilege. The
Debtor further stated that it would discontinue the present
application if Christiana Bank guaranteed paynent of a judgnent
against LISA and represents that it will retain sufficient assets
within the Court's jurisdiction to do so.°®

The Debtor also argued that it has satisfied the grounds for an
attachnment and addresses the Court's discretion to grant such an
order because the fact that LISA's assets and liabilities may
eventually becone part of its parent conpany or that it may
eventually recover the |ease stream from Gba-Ceigy are
essentially only probabilities and not realities.

In addition to enlarging upon the chattel paper perfection issue
and | ack thereof by LISA the Conmttee also points out that, even
assumng LISA is perfected, it should not be able to liquidate its
collateral without first obtaining relief fromthe automatic stay,
whi ch LI SA has not done.

In its supplenmental nenorandum of law, LISA states that the
Debtor did not introduce any probative evidence at the hearing to
rebut Rutkowski's testinmony that the parties contenplated and

executed a sale or to show that it seeks anything other than a

: The Debt or has not distingui shed between CBL and CBK
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noney j udgnent. Thus, it <calls for the Court to deny the
prelimnary injunction. On the request for attachnent, LISA
asserts that two standards for this drastic remedy have not been
net: 1) the Debtor's need for such an order of attachment given
LISA'S good faith and status as a subsidiary of CBK which has a
|l ocal presence, and 2) the Debtor's inability to establish

probabl e success on the nerits in the adversary proceedi ng.

JURI SDI CTI ONAL  STATEMENT

The Court has jurisdiction over the parties and the subject

matter pursuant to 28 U.S.C. A [01334 and 157 (West Supp. 1989).

This is a core proceeding, 28 U S.C. A [157(b)(1) and (2)(E F, K

O, governed by Bankr.R 7001(2), 7065, 7064, 7052 and 9017.

DI SCUSSI ON

In a prior proceeding in this bankruptcy case, the Court held
that it had the authority to grant provisional relief in the form
of a prelimnary injunction or an order of attachment to prevent
the dissipation of potential assets and maintain the status quo
during the pendency of an action to adjudicate ownership rights in

t hose sane assets. See The Oficial Ceditors Commttee of

Creditors Holding Unsecured daine O |ICS Cybernetics, Inc. and

|CS Cybernetics, Inc. v. Independent Finance, Inc. (In re ICS
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Cyberneti cs, Inc.), Case No. 88-00478, Adv.Pro. No. 88-0119

(Bankr. N.D.N. Y. Feb. 2, 1989). Accord Balanoff v. Gazier (Inre

Steffan), 97 B.R 741, 746 (discussing Court's traditional and
inherent ability to issue injunctions in Fed.RGv.P. 65(d)
context). The instant action presents a simlar scenario, and,
accordingly, the Court turns to the nerits herein.

Pursuant to Fed. R Gv.P. 65(a), as incorporated by Bankr.R
7065, a prelimnary injunction should be granted "if the noving
party establishes (1) irreparable harm and (2) either (a) a
i kelihood of success on the nerits or (b) sufficiently serious

guestions going to the nerits of its clains to nake them fair

ground for litigation, plus a balance of the hardships tipping
decidedly in favor of the noving party.” Plaza Health
Laboratories, Inc. v. Perales, F. 2d , No. 89-7146 (2d Cr.

June 21, 1989) (slip op. at 7-8) (citing to Sperry International

Trade, Inc. v. Governnent of Israel, 670 F.2d 8, 11 (2d Gr. 1982)

and Jackson Dairy, Inc. v. HP. Hood & Sons, Inc., 596 F.2d 70, 72

(2d Gr. 1979)). Moreover, injunctive relief will generally not
lie where the novant clains a | oss that can be adequately renedied

by an award of noney damages. See Geen v. Drexler (In re Feit &

Drexler, 1Inc.), 760 F.2d 406, 416 (2d Gr. 1985) (citations

omtted). See also National Farnmers Union Insurance Cos v. Crow

Tribe of 1Indians, 471 US. 845, 856 n.22 (1985) (citations

omtted): 9 L.P.King OOLLIER ON BANKRUPTCY [I7065.04 at 7065-6

(15th ed. 1989).
In the case at bar, the threshold inquiry nust focus on whether

the Debtor has established irreparable harm Since the record
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discloses the Debtor's concern herein to hinge on the

unavail ability of the nonies LISA is receiving from G ba-Ceigy

pursuant to the Purchase Agreenent, the Court concludes that its

alleged loss is economc which, if proven, can be adequately

renedied by an award of nobney danmages. See Fangio Affirmation,

supra, at para. 8. Therefore, because the Debtor has admtted

that it seeks a noney judgnent, see Menorandum of Law, supra, at

10 (rec'd Apr. 21, 1989), it has not nade the requisite show ng

for a prelimnary injunction under Fed. R Gv.P. 65(a)."*

! The Court would also observe that Fed. RGv.P. 64
enconpasses "all remedies providing for seizure of person or
property for the purpose of securing satisfaction of the judgnent
ultimately to be entered in the action.” This includes the renedy
of a prelimnary injunction under New York |aw, pursuant to NYCPLR
006301 and 6312, where a standard |ess stringent than that under

the Federal Rules 1is enployed. NYCPLR [6312 authorizes a
prelimnary injunction to issue upon the plaintiff's show ng that
"there is a cause of action and either that the defendant
threatens or is about to do, or is doing or procuring or suffering
to be done, an act in violation of the plaintiff's rights
respecting the subject of the action and tending to render the
judgrment ineffectual; or that the plaintiff has demanded and woul d
be entitled to a judgnent restraining the defendant from the
comm ssion or continuance of an act, which, if conmtted or
continued during the pendency of the action, would produce injury
to the plaintiff.”

| ndeed, NYCPLR [06301 and 6313 direct that inmediate and
irreparable injury is a prerequisite only to a tenporary
restraining order and while gernmane, it is not essential to the
granting of a prelimnary injunction, wunlike under the Second
Crcuit standard for granting a prelimnary injunction under

Fed. R G v.P. 65(a). See Plaza Health LlLaboratories, Inc. .
Peral es, supra, F.2d at (slip op. at 7-8) (citations
omtted).

However, attachnent, rather than injunction, is the nore

appropriate renedy to prevent the renoval, transfer or disposition
of property in an action for a noney judgnent, as is sought here.
See First National Bank of Downsville v. Hi ghland Hardwoods,

Inc., 98 A D .2d 924, 926, 471 N Y.S 2d 360, (3d Dep't 1983);
GQotzer v. dotzer, 111 Msc.2d 171, 173, 443 N Y.S 2d 812,

(Sup. C. 1981). Accord Elton lLeather Corp. v. First GCeneral
Resources Co., 138 A D.2d 132, 136, _ NY.S.2d _, _  (1st Dep't

1988) (nonr esi dent at t achment statute has two independent
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The Court now turns its attention to the Debtor's request for

an attachnent or der, acknow edgi ng that its harsh and
extraordinary nature demands a strict construction in favor of

LI SA. See Interpetrol Bermuda Ltd. v. Trinidad & Tobago G1 Co.,

135 Msc.2d 160, 166-67, N.Y.S. 2d , (Sup. . 1987)

(citation omtted); First National Bank of Downsville v. H ghland

Har dwoods, Inc., supra, 98 A D 2d at 926, 471 N VY.S 2d at

See also Gty of New York v. Gtisource, Inc., 676 F.Supp. 546,

549, nodified on rehearing, 679 F.Supp. 393 (S.D.N. Y. 1988); cf.
Filmrucks, Inc. v. Earls, 635 F.Supp. 1158, 1164 (S.D.N. Y. 1986)

(where only purpose for pre-attachnment Is security and
jurisdiction already exists, attachnent should issue only upon
showi ng that drastic action required). Additionally, the Court
must consider whether LISAwill be likely to satisfy the potential
judgnment and, in the exercise of its discretion of this equitable

renedy, the doctrine of clean hands. See Merrill Lynch Futures

Inc. v. Kelly, 585 F.Supp. 1245, 1259 (S.D.N Y. 1986).

As pertinent here, NYCPLR [06201(1) and 6212(a) require the

Debtor to establish, by affidavit and other witten evidence, that
1) LISA is a non-domciliary residing without the state, 2) its
conplaint states a cause of action against LISA 3) it wll
probably succeed on the nerits, and 4) the anount it denmands from

LI SA exceeds all known counterclains.® See | TC Entertai nnment, Ltd.

functions: jurisdictional and security). The Court would also
note that the Debtor has specifically requested a prelimnary

i njunction under Bankr.R 7065 or attachment under NYCPLR 6201.

° The Court would note that since NYCPLR [06201 provides for

four alternative grounds to be read in conjunction with the three
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V. Nelson Film Partners, 714 F.2d 217, 223 (2d. Gr. 1983). The

Court, having observed the deneanor and candor of the one witness,
and carefully reviewed the witten evidence submtted and
received, concludes that an order of attachnent nust issue for
purposes of jurisdiction and security. See id. at 220-223, cited

in Carqgill, Inc. v. Sabine Trading & Shipping Co., Inc., 756 F.2d

224, 227 (2d Cr. 1985); Elton Leather Corp. v. First General

Resources Co., supra, 138 A D.2d at 132, = N Y.S 2d at

First, page one of the Purchase Agreenent in evidence as
Plaintiff's Exhibit 1, describes LISA as a Luxenbourg corporation
with offices in that country's capital and denonstrates it to be a
non-domciliary residing wthout the state. There is no dispute
anong the parties as to this fact.

Second, the Court finds that while the conplaint was not
admtted into evidence at the evidentiary hearing, the three sets
of docunments in evidence denonstrate that the Debtor has valid

causes of action under Code [0544, 547, 549 and 550 and the NYUCC

in the underlying adversary proceedi ng.

Wth respect to the third elenent - probable success on the
nerits in said adversary proceeding - given the Debtor's
concession on LISA's perfected interest in the equipnent, the

remaining issue would appear to be that of the perfection of

requirements in NYCPLR [6212(a), a defendant who is not found to
have assigned, disposed of, encunbered or secreted property or
renoved it fromthe state - or was about to commt any of these
acts - with the intent to defraud his creditors or frustrate the
enforcenent of a judgnent is not necessarily inmmne from an order
of attachnment should one of the other three grounds in [16201 be
satisfied. See, e.qg., Filntrucks, 1Inc. v. Earls, supra, 635

F. Supp. at 1161-64.
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LISA's interest in the lease stream which both the Debtor and
LI SA have acknow edged to be chattel paper and hence governed by

Article 9, assuning the transfer of the equipnent and the transfer

of the lease constituted two separate transactions. Fol | owi ng

this analysis, the Court would note that an integrated readi ng of
NYUCC [09-105(1)(b) and 305, notwi thstanding purported industry

wi de practice, would appear to support the necessity of possessing
all the docunents evincing the nonetary obligation and the
security interest which in this case would include the Master
Lease and Equi pnent Schedule No. 6. However, if the Purchase
Agreenent nenorialized a sale of equipnent conplete with existing
| ease, it would appear that Article 2 would control and render the
tests for the perfection of chattel paper wunder Article 9
irrel evant.

Thus, it would seem that the characterization of the transfer
that occurred between the Debtor, I1CS-AG and LISA is crucial to
the final resolution of the underlying adversary. | ndeed, the
Purchase Agreenent discloses a hybrid transaction bearing both
sale and Iloan <characteristics wunillumnated by Rutkowski's
testinmony, his or Fangio's affidavits and the other submtted
witten evidence. A decision here and now on the likelihood of
the Debtor prevailing on its characterization of the transfer
woul d be premature and inappropriate on the instant notion since
it would, in effect, resolve the underlying adversary proceedi ng.

Nonet hel ess, because the Court is troubled by the convenient
absence of LISA s identification therein as "buyer” in the face of

its role as drafter and in contrast to the identification of the
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Debtor and ICS-AG as "seller" and "guarantor,"” respectively, it
finds the bal ance of probable success on the nerits to be tipped,
at this juncture, in the Debtor's favor. The Court would
enphasize that it does not find the Debtor to have an entitl enent
to judgnment in the adversary proceeding. Rather, it reaches this
conclusion in the exercise of its discretion for the limted
purpose of determning the instant pre-judgnent application for

provisional relief. See In re CGeneral Am Comm Corp., 63 B.R

534, 548-49 (Bankr. S.D.N. Y. 1986), rev'd on other grounds, 73

BR 887 (S.DNY. 1987) (critical determnation in ruling on
application for an order of attachment lies w thin NYCPLR [6201

and court need only find that plaintiff "mght" be entitled to
judgrment with regard to its ultimate right to recovery).

Fourth, the pleadings at this early stage do not disclose any
counterclainms, inasnuch as LISA has not filed an answer, but
i nstead has responded by way of a notion to dismss that is now a
submtted notion for summary judgnent. Thus, the ampbunt dermanded
by the Debtor exceeds any presently known countercl ai ns.

Based upon this showing by affidavit and witten evidence, the
Court concludes that the Debtor is entitled to an order of
attachnment pending an outcone in the underlying adversary
pr oceedi ng. Even given the absence in the record of LISA s
"uncl ean hands" and its punctilious notification of the Commttee,
and strictly construing the attachnent renedy in its favor, the
Court cannot be certain that it wll be able to satisfy the
potential judgnent in light of its admtted, rather than intended,

i quidation posture. See Nolan v. lLouis Wrkman Co., 146 M sc.
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99, 261 N Y.S 534 (Sup.Ct. 1932). That the satisfaction of a
potential judgnent against LISA mght be enforceable upon the
assets of CBK, a foreign corporation licensed to do business in
the State of New York that allegedly controls LISA s alleged
parent corporation, presents far too attenuated a basis for this
Court to deny the requested relief and, in any event, contenpl ates
further affirmative action by the Debtor which would frustrate the
"security" function served by t he att achnent renedy,
notwi thstanding the jurisdictional ground also necessitated
herein.®
Thus, to secure the satisfaction of the judgnment likely to be
recovered by the Debtor, +the Court directs the imed ate
attachnment of 1) all future nonthly proceeds from G ba- Gei gy under
the Master Lease and Equi prent Schedule No. 6 nmade in favor of
LISA into account #100552- 20230  at The Northern  Trust
I nternational Banking Corporation, Suite 3941, 1 Wrld Trade
Center, New York, New York 10048, 2) all nonies presently in said
account #100552-20230 at said Northern Trust International Banking
Corporation that are traceable to paynents received from G ba-
Geigy in favor of LISA from Decenber 31, 1987 under the said
Master Lease and Equi pnment Schedule No. 6, and 3) any other
noni es generated by the equi pnment specified in Defendant's Exhibit
A at Amnex A in favor of LISA to the Northern International

Banki ng Corporation from whatever source. Mnies fromthese three

6

Wiile LISA has since unequivocally stated in its
suppl enental nenorandum of law that LISA is a subsidiary of CBK
this assertion still stops short of an assurance of paynent of a
j udgnment shoul d the Debtor prevail.
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enunerated categories wll be sequestered in a new interest-
bearing account in favor of LISAwith a reference to ICS: Case No.
88-00478 at the Northern Trust International Banking Corporation

Accord Halpert v. Engine Air Serv., Inc., 212 F.2d 860 (2d Cr.

1954) . In this manner, the nonies will also be preserved for
LISA's wuse should it prevail 1in the wunderlying adversary
pr oceedi ng.

By reason of the foregoing, it is hereby
ORDERED:

1. That the Debtor's request for a prelimnary injunction is

deni ed;

2. That the Debtor's request for an order of attachnent is
gr ant ed;

3. That LISA shall forthwith open up a new account at The

Northern Trust International Banking Corporation in its favor with
a reference of |1CS-Case No. 88-00478 and deposit all future
paynments received from G ba-Ceigy, all past paynents traceable
from C ba-CGeigy dating back from Decenber 31, 1987 presently in
account #100552-20230, and any other nonies generated from the
equi prent described specified in Defendant's Exhibit A at Annex A
4. That the Debtor shall submt a proposed Oder consistent
with this Menorandum Decision and upon its entry by the Court
serve it by first class mail on The Northern Trust Internationa
Banki ng  Corporati on, Paying and Receiving Departnent, for

i nformati onal purposes.

Dated at Utica, New York
this day of July, 1989



STEPHEN D. GERLI NG
U. S. Bankruptcy Judge
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